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the combination of economics and law is a powerful one. in this essay, andrew Win-
terbotham addresses one of the European Commission's biggest competition cases:
microsoft's abuse of market dominance in the tying of Windows and internet Explorer.
after outlining the case, the paper goes on to present arguments in favour of the Eu-
ropean Commission’s ruling. interestingly, andrew concludes that though the case
preserves competition, it does so at the cost of customers.

1. Introduction
european industrial economic policy, in contrast to that of the us, has developed in the
structure-conduct-performance paradigm (martin, 1994). this school of thought argues
that the private exercise of monopoly power is a persistent feature of many markets. it
argues that this limits the effective functioning of markets, as competition from other
firms may be stifled. as such, governments should implement a relatively high-level com-
petition policy, intended to limit strategic behaviour (martin, 1994). the objective of eco-
nomic integration within the eu has even further strengthened the need for a high-level
competition policy, in order to ensure integration between member states (martin, 1994).
given the predominance of this school of thought in europe, the commission’s actions
against microsoft are not at all surprising.

tying, once legal in the us (carlton and Perloff, 2005), occurs when the sale of
one product is conditioned upon the purchase of another (carlton and Perloff, 2005).

the tying product in this case would be the operating system (windows), and
the tied product, the web browser (internet explorer). microsoft engaged in pure
bundling, where the two products were not offered separately. the 1987 decision in the
much publicized hilti case demonstrates that tying contracts are now among the practices
that the commission considers as abuse of a dominant position (it is not the existence of
a dominant position per se that is illegal, but the abuse of that position) (martin, 1994).
an abuse of a dominant position is where an undertaking in that position was used to
change the market structure. specifically, in the microsoft case, all of the conditions under
article 102 of the tfeu outlined below were met, warranting action against microsoft
(2009 european commission):
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the tying and tied goods represent two separate products •
the firm under investigation is dominant in the tying product market •
the firm concerned does not give consumers the choice to obtain the•
products separately 
the tying is likely to foreclose competition •

2. Case Summary 
the european case against microsoft for tying internet explorer to windows dates back
to December 2007, when microsoft’s competitor, the norwegian firm opera software
asa filed a complaint against microsoft under article 7 of regulation no 1/2003. ac-
cording to opera, microsoft’s tying of internet explorer to windows effectively prevented
opera’s web browser from competing on the merits with internet explorer. the firm
also claimed that this strategic action foreclosed competition in the market for web
browsers.

consequently, on January 14 2009, the commission sent out a statement of ob-
jections to microsoft, in which it came to the conclusion that, taking microsoft’s dominant
position for client Pc operating systems into account, it’s tying of internet explorer with
windows infringes on article 102 of the tfeu.

Downloading web browsers from the internet was deemed not to provide a fea-
sible alternative to pre-installation. consumers were often prevented from switching from
internet explorer by various barriers including searching, choosing and installing a com-
peting web browser without technical assistance. a consumer survey revealed that about
two thirds of windows users who have internet explorer as their main web browser do
not download web browsers from the internet or are reluctant to do so. the survey also
revealed an information deficit among consumers. for example, 84 percent of windows
users who use internet explorer as their main browser never use another browser partly
due to an unawareness of other options. microsoft’s strategic tying entrenched internet
explorer to such an extent that the competitors’ actions were rendered almost pointless.
for these reasons, the conclusion was reached that as a result of the tying; microsoft’s
market share (in web browsers) remains much higher than that of its competitors. in other
words, it was concluded that microsoft was using its market power in operating systems
(in which it had a near monopoly) to create a monopoly for itself in the web browser mar-
ket (known as leveraging).

on october 7 2009, microsoft submitted commitments, while still disputing
the objections raised by the commission. these commitments can be summarized as fol-
lows:

microsoft agreed to make available a mechanism in windows 7 that•
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enables original equipments manufacturers (oems) and users to turn
off internet explorer 
oems would be free to pre-install any web browser as the default, to•
which microsoft would not retaliate 
microsoft agreed to distribute a choice screen software update, where•
users would be given the opportunity to install a competing web
browser. this choice screen would also provide a link explaining how
to switch off internet explorer 
after a review, the choice screen had to be presented in a more neutral•
environment, namely not with an internet explorer interface. fur-
thermore, the issue of which competing web browsers were to be dis-
played was to be determined by usage share, the order of which was
chosen by a randomised process. 

these commitments were binding for five years in order to provide sufficient time for
consumers to become more informed about the web browser market, and were deemed
to be sufficient for eliminating the commission’s competition concerns. therefore, it took
the view that a further investigation of the alleged infringements was unnecessary. the
commission was no longer concerned about microsoft’s potential artificial distribution
advantage brought about by the tying of internet explorer to windows. it also felt that
the enhanced competition brought about by the commitments would substantially weaken
the network effects microsoft gained from its strategic tying. the implementation of these
enhanced commitments officially brought the case to an end (2009 european commis-
sion).

3.  The Market
3.1. Market Definition
now that the case has been summarized, we may now analyze various aspects in more
detail, starting with the market definition. a market definition specifies the competing
products and geographic area in which competition occurs that determines the price for
a given product (carlton and Perloff, 2005). the market definition is often essential in
determining the outcome of antitrust cases. however, it should not be the only analysis
taken into account, and should not become an ends in itself (fisher, 2007).

3.2.    Relevant Markets
3.2.1.    Product Markets
a proper definition of the product dimension of the market should include all those prod-
ucts that are close demand or supply substitutes (carlton and Perloff, 2005). the former
is concerned with a change in consumer demand due to a change in the price of one good
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while the latter with the change in firm supply resulting from a change in the price of one
good. the relevant product markets in the microsoft case are the markets for client Pc
operating systems, in which microsoft has a dominant position, the extent of which is ex-
amined later, and the market for web browsers for client Pc operating systems. an oper-
ating system is defined as system software which allows the user to interact with and
control the basic functions of the Pc. the most widely used Pc operating systems are mi-
crosoft windows, apple’s mac os X lion and some distributions of linux (an open-
source/free operating system) such as ubuntu and fedora. web browsers are software
products which allow Pc users to surf the internet. the most commonly used web
browsers would include microsoft internet explorer, firefox (open-source), apple’s safari
and google chrome (open-source).

the commission reached the conclusion that client Pc operating systems and
web browsers constitute two separate product markets, on account of the specific char-
acteristics of web browsers and the lack of realistic substitutes. this was a crucial element
to the case, because, as previously stated, for tying to be an abuse of one’s dominant market
position under eu competition law, the tied products must be deemed entirely separate.

3.2.2.    Geographic Market
the geographic limit of a market is determined by answering the question of whether an
increase in price in one location substantially affects the price in another (carlton and
Perloff, 2005). on that basis, the relevant geographic market for client Pc operating sys-
tems is world-wide.

3.3.   Market Power
a firm is said to enjoy market power if it is profitably able to charge a price above that
which would prevail in a highly competitive market (carlton and Perloff, 2005) i.e. the
firm is able to set a price above marginal cost. however, marginal cost is incredibly difficult
to measure. an alternative approach is to estimate the price elasticity of the residual de-
mand facing an individual firm (carlton and Perloff, 2005). this measure summarizes the
ability of the firm to exercise market power. this is calculated by subtracting marginal
cost (mc) from price (P), and dividing by the price. this is then equal to 1 over the residual
elasticity of demand, and is known as the learner index. 

the above measure for market share is often merely hypothetical because of in-
adequate or non-existent data. thus, some economists argue that, after the market has
been defined, one may use market share as a proxy for market power, with a higher market
share indicating greater market power (carlton and Perloff, 2005). it is worth pointing
out however that market share is a rough measure of market power at best (fisher, 2007).
furthermore, a small market share may actually be consistent with market power if there
are reasons that competitors cannot expand and a large share may simply indicate greater
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efficiency or product quality on the part of the alleged monopolist (fisher, 2007). in eu-
rope, an offense is described as an “abuse of a dominant position” where a “dominant po-
sition” is characterized in terms of market share (fisher, 2007). fisher outlines the
problems this may create. firstly, it assumes that a market can be easily and unambiguously
defined and secondly, it may cause some firms to be hesitant to reach a certain threshold
of market share, which could lead to inefficiency. it has even been argued that the com-
mission places an overemphasis on market share and that in this case, the commission
punished microsoft simply because of its large market share alone, before even investi-
gating whether it abused that position (robinson, 2010)

we may also compute a concentration ratio, such as the herfindahl-hirschman
index (hhi) (hirschman, 1964). this index would be close to zero when there are a large
number of firms: and 1 under monopoly (ferguson and ferguson, 1988). even though
competition authorities are currently moving away from this index as a measure of market
concentration, it shall be computed nonetheless using data from the 2009 market shares
in operating systems, illustrated in table 1. this was computed using the top four firms in
the industry by market share, which is common practice (shepard, 1997). the result is a
figure of 0.88, indicating a very high degree of concentration. Perhaps the commission
was correct to investigate the behaviour of microsoft, as it certainly had a monopoly in
operating systems, and still does, to which it can use to extend its monopoly into web
browsers. however, the overall effect of the commission’s decision on the market shares
of microsoft has been minimal, which is illustrated below in tables 1-4 and figures 1 - 2. 

3.3.1. Operating System Market Shares
as a market share of over 50% is deemed to be significant (carlton and Perloff, 2005),
we may certainly conclude that microsoft held a dominant position in the market at this
time, if not a exercising a monopoly. as the below diagram illustrates, this has changed
little in the last two years.
figure 1: operating systems market share trend (December 2009 – December 2011)

(source: https://marketshare.hitslink.com/operating-system-market-share.aspx)
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table 1: operating system market shares (December 2009)

(source: https://marketshare.hitslink.com/operating-system-market-share.aspx)

table 2: operating system market shares (December 2011)

(source: https://marketshare.hitslink.com/operating-system-market-share.aspx)

3.3.2    Browser Market Shares
the fall in market share from 2009 to 2011 most certainly occurred as a result of the rul-
ings, as at the time it was concluded that microsoft’s unusually large market share in web
browsers was partly a result of it tying internet explorer to windows. one startling thing
to note is the surprising lack of change in the market shares in the industry given the no-
toriously rapid pace of change and innovation in the technology sector. microsoft’s com-
paratively lower browser market share may be evidence verifying their defence that people
can, and do indeed download free browsers from the web, possibly undermining the com-
mission’s argument (robinson, 2010).

operating system total market share

windows 93.75%

mac 5.20%

linux 1.03%

freebsD 0.01%

sunos 0.01%

operating system total market share

windows 92.23%

mac 6.46%

linux 1.31%

sunos 0.00%
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figure 2: browser market share trend (December 2009 - December 2011)

(source: https://marketshare.hitslink.com/operating-system-market-share.aspx)

table 3: browser market shares (December 2009)

(source: https://marketshare.hitslink.com/operating-system-market-share.aspx)

browser total market share

microsoft internet explorer 63.69%

firefox 25.02%

chrome 4.71%

safari 3.80%

opera 2.40%

Proprietary or undetectable 0.23%

Konqueror 0.04%

flock 0.03%

access netfront 0.02%

mozilla 0.02%

obigo 0.01%
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table 4: browser market shares (December 2011)

(source: https://marketshare.hitslink.com/operating-system-market-share.aspx)

4. Motivations for Tying
the existing literature on tying/bundling falls into two distinct categories: the price dis-
crimination theory and the leverage theory (chen, 1997). the former view, which first
appeared in literature in 1968 (stigler, 1968), views tying as a strategy to engage in price
discrimination (chen, 1997). according to the leverage theory, on the other hand, which
is quite elegantly described in a 1990 paper, tying is viewed as a strategy that enables a
firm with monopoly power in one market to leverage this power to foreclose sales in, and
thereby monopolize a second market (whinston, 1990). whinston’s analyses focus on the
fact that tying is used to induce exit in the tied market and may also deter entry by efficient
firms (carlton and waldman, 1998).

it has been demonstrated that a firm can never gain from (pure) bundling when
the secondary market is competitive (i.e. perfect competition) (schmalensee, 1982). how-
ever, the market for web browsers is not perfectly competitive (in fact it can be charac-
terized as an oligopoly) and so microsoft stood to gain from its strategic tying (whinston,
1990). bundling allows firms to differentiate their primary products and thus gain market
share in their primary market also (in this case the primary market would be client Pc
operating systems) (chen, 1997).

the commission took the view that microsoft’s actions created artificial incen-
tives for developers and designers to create applications primarily for internet explorer.

browser total market share

microsoft internet explorer 52.64%

firefox 22.14%

chrome 18.18%

safari 5.00%

opera 1.55%

Proprietary or undetectable 0.24%

mozilla 0.09%

flock 0.03%

access netfront 0.01%

Konqueror 0.01%

obigo 0.01%
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thus, microsoft was attempting to create network externalities. the main reason why
microsoft engaged in tying was possibly to counter the threat posed by the large-scale de-
ployment of web applications, which threatened to make conventional operating systems
such as windows obsolete. this was microsoft’s attempt to foreclose the competing
browsers, as no applications written specifically for internet explorer would allow users
to switch browsers or even the underlying operating system (2009 european commis-
sion).

microsoft may be let off the hook to a certain extent though. bill gates firmly
believed that, as a matter of legal principle, a company should have the right to add features
to a product even when that product monopolized the market (allen, 2011). moreover,
when there is little room for competing firms to differentiate their product through ad-
vertising or quality choices, tying may be the only strategic option (chen, 1997). it is also
postulated that bundling may create real convenience for consumers (chen, 1997). this
is certainly true in the microsoft case because, as has been discussed, many users do not
even know how to download a web browser. furthermore, one must have a web browser
in order to browse the web to download an alternative one. it would be incredibly tedious
for consumers to buy a web browser on a compact Disk (cD) and then install it manually.
it would also be incredibly costly for the firm to produce it on a cD and then ship them
to consumers. this relates to one of the economic motivations for tying: there are effi-
ciency gains to be enjoyed. in this case (as well as in the messenger case), microsoft’s de-
fence was threefold. first, tying enhances efficiency. second, the microsoft product is
better and better marketed and finally, users could easily download an alternative product
(lee, 2009).

5. Conclusion
this paper was intended to give a broad, objective overview of the microsoft browser
tying case. first of all, the paradigm of european competition law was outlined, followed
by a brief summary of the case. individual aspects of the case and its rulings were then
analyzed in greater detail. the market was defined in section three. then, in section 4,
the general motivations for tying were contextualized by analyzing the reason(s) why mi-
crosoft engaged in tying. the result of the case was certainly a resounding victory for the
commission, and, while it was generally objective and should produce desirable results
for consumers, several objections have been raised. microsoft’s commitments should lead
to increased competition and thus increased choice for consumers. furthermore, this
should reduce prices and increase quality leading to increased consumer surplus. however,
one may ask whether the ruling benefits competitors more than consumers. if a browser
increases a company’s market share, its revenue will obviously increase. this is beneficial
for the competitors, but has no effect on consumers. furthermore, the commission’s
analysis merely focuses on ‘likely’ effects on competition, not on ‘actual’ effects; the com-
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mission argued that the tying ‘was liable’ to foreclose competition, but it failed to analyze
whether such foreclosure had had the effects described (robinson, 2010).
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